
Notice:  Constant _JEXEC already defined in /home/luatnhad/public_html/luathopdong.com/index.php on line 20



Strict Standards:  Non-static method JLoader::import() should not be called statically in /home/luatnhad/public_html/luathopdong.com/libraries/joomla/import.php on line 29



Strict Standards:  Non-static method JLoader::register() should not be called statically in /home/luatnhad/public_html/luathopdong.com/libraries/loader.php on line 71



Strict Standards:  Non-static method JLoader::import() should not be called statically in /home/luatnhad/public_html/luathopdong.com/libraries/joomla/import.php on line 32



Strict Standards:  Non-static method JLoader::register() should not be called statically in /home/luatnhad/public_html/luathopdong.com/libraries/loader.php on line 71



Strict Standards:  Non-static method JLoader::load() should not be called statically in /home/luatnhad/public_html/luathopdong.com/libraries/loader.php on line 161



Strict Standards:  Non-static method JLoader::register() should not be called statically in /home/luatnhad/public_html/luathopdong.com/libraries/loader.php on line 138



Strict Standards:  Non-static method JRequest::clean() should not be called statically in /home/luatnhad/public_html/luathopdong.com/libraries/joomla/import.php on line 33



Strict Standards:  Non-static method JRequest::_cleanArray() should not be called statically in /home/luatnhad/public_html/luathopdong.com/libraries/joomla/environment/request.php on line 463



Strict Standards:  Non-static method JRequest::_cleanArray() should not be called statically in /home/luatnhad/public_html/luathopdong.com/libraries/joomla/environment/request.php on line 464



Strict Standards:  Non-static method JRequest::_cleanArray() should not be called statically in /home/luatnhad/public_html/luathopdong.com/libraries/joomla/environment/request.php on line 465



Strict Standards:  Non-static method JRequest::_cleanArray() should not be called statically in /home/luatnhad/public_html/luathopdong.com/libraries/joomla/environment/request.php on line 466



Strict Standards:  Non-static method JRequest::_cleanArray() should not be called statically in /home/luatnhad/public_html/luathopdong.com/libraries/joomla/environment/request.php on line 467



Strict Standards:  Non-static method JRequest::_cleanArray() should not be called statically in /home/luatnhad/public_html/luathopdong.com/libraries/joomla/environment/request.php on line 468



Strict Standards:  Non-static method JLoader::import() should not be called statically in /home/luatnhad/public_html/luathopdong.com/libraries/joomla/import.php on line 35



Strict Standards:  Non-static method JLoader::register() should not be called statically in /home/luatnhad/public_html/luathopdong.com/libraries/loader.php on line 71



Strict Standards:  Non-static method JLoader::import() should not be called statically in /home/luatnhad/public_html/luathopdong.com/libraries/joomla/import.php on line 38



Strict Standards:  Non-static method JLoader::register() should not be called statically in /home/luatnhad/public_html/luathopdong.com/libraries/loader.php on line 71



Strict Standards:  Non-static method JLoader::import() should not be called statically in /home/luatnhad/public_html/luathopdong.com/libraries/joomla/import.php on line 39



Strict Standards:  Non-static method JLoader::register() should not be called statically in /home/luatnhad/public_html/luathopdong.com/libraries/loader.php on line 71



Strict Standards:  Non-static method JLoader::load() should not be called statically in /home/luatnhad/public_html/luathopdong.com/libraries/loader.php on line 161



Strict Standards:  Non-static method JLoader::register() should not be called statically in /home/luatnhad/public_html/luathopdong.com/libraries/loader.php on line 138



Strict Standards:  Non-static method JLoader::import() should not be called statically in /home/luatnhad/public_html/luathopdong.com/libraries/joomla/import.php on line 46



Strict Standards:  Non-static method JLoader::register() should not be called statically in /home/luatnhad/public_html/luathopdong.com/libraries/loader.php on line 71



Strict Standards:  Non-static method JLoader::import() should not be called statically in /home/luatnhad/public_html/luathopdong.com/libraries/joomla/import.php on line 47



Strict Standards:  Non-static method JLoader::register() should not be called statically in /home/luatnhad/public_html/luathopdong.com/libraries/loader.php on line 71



Strict Standards:  Non-static method JLoader::import() should not be called statically in /home/luatnhad/public_html/luathopdong.com/libraries/joomla/import.php on line 50



Strict Standards:  Non-static method JLoader::register() should not be called statically in /home/luatnhad/public_html/luathopdong.com/libraries/loader.php on line 71



Strict Standards:  Non-static method JLoader::import() should not be called statically in /home/luatnhad/public_html/luathopdong.com/libraries/joomla/import.php on line 53



Strict Standards:  Non-static method JLoader::register() should not be called statically in /home/luatnhad/public_html/luathopdong.com/libraries/loader.php on line 71



Strict Standards:  Non-static method JLoader::import() should not be called statically in /home/luatnhad/public_html/luathopdong.com/libraries/joomla/import.php on line 54



Strict Standards:  Non-static method JLoader::register() should not be called statically in /home/luatnhad/public_html/luathopdong.com/libraries/loader.php on line 71



Strict Standards:  Non-static method JLoader::register() should not be called statically in /home/luatnhad/public_html/luathopdong.com/libraries/joomla/import.php on line 57



Strict Standards:  Non-static method JLoader::register() should not be called statically in /home/luatnhad/public_html/luathopdong.com/libraries/joomla/import.php on line 58



Warning:  session_start(): Cannot send session cookie - headers already sent by (output started at /home/luatnhad/public_html/luathopdong.com/index.php:20) in /home/luatnhad/public_html/luathopdong.com/libraries/joomla/session/session.php on line 423



Warning:  session_start(): Cannot send session cache limiter - headers already sent (output started at /home/luatnhad/public_html/luathopdong.com/index.php:20) in /home/luatnhad/public_html/luathopdong.com/libraries/joomla/session/session.php on line 423



Warning:  Cannot modify header information - headers already sent by (output started at /home/luatnhad/public_html/luathopdong.com/index.php:20) in /home/luatnhad/public_html/luathopdong.com/libraries/joomla/session/session.php on line 426



Warning:  in_array() expects parameter 2 to be array, string given in /home/luatnhad/public_html/luathopdong.com/plugins/system/cefeedback.php on line 106
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	VÃ o ngÃ y 07/07/2000, vá»£ chá»“ng Ã´ng KhoÃ¡t kÃ½ há»£p Ä‘á»“ng bÃ¡n má»™t pháº§n cÄƒn nhÃ  sá»‘ 4/11/3 Ä‘Æ°á»�ng DÃ¢n TrÃ cho vá»£ chá»“ng chá»‹ Háº±ng (lÃ  con gÃ¡i cá»§a vá»£ chá»“ng Ã´ng KhoÃ¡t) vá»›i giÃ¡ 35 lÆ°á»£ng vÃ ng SJC. Tuy há»£p Ä‘á»“ng mua bÃ¡n hai bÃªn kÃ½ káº¿t Ä‘Ã£ Ä‘Æ°a Ä‘áº¿n PhÃ²ng CÃ´ng chá»©ng xÃ¡c nháºn vÃ  vá»£ chá»“ng chá»‹ Háº±ng Ä‘Ã£ ná»™p lá»‡ phÃ trÆ°á»›c báº¡ nhÆ°ng vá»£ chá»“ng chá»‹ Háº±ng chÆ°a thá»±c hiá»‡n nghÄ©a vá»¥ giao tiá»�n.




            Do lÃ  quan há»‡ giá»¯a cha máº¹ vá»›i con nÃªn trong há»£p Ä‘á»“ng khÃ´ng quy Ä‘á»‹nh thá»�i háº¡n vá»£ chá»“ng chá»‹ Háº±ng pháº£i giao tiá»�n mua nhÃ  cho vá»£ chá»“ng Ã´ng KhoÃ¡t. Theo khoáº£n 1 Ä�iá»�u 449 BLDS, nghÄ©a vá»¥ bÃªn mua nhÃ  á»Ÿ pháº£i tráº£ Ä‘á»§ tiá»�n nhÃ  Ä‘Ãºng thá»�i háº¡n, theo phÆ°Æ¡ng thá»©c Ä‘Ã£ thá»�a thuáºn náº¿u há»£p Ä‘á»“ng khÃ´ng quy Ä‘á»‹nh thá»�i háº¡n vÃ  Ä‘á»‹a Ä‘iá»ƒm tráº£ tiá»�n thÃ¬ bÃªn mua pháº£i tráº£ vÃ o thá»�i Ä‘iá»ƒm bÃªn bÃ¡n giao nhÃ  vÃ  táº¡i nÆ¡i cÃ³ nhÃ  Ä‘em bÃ¡n. Theo TÃ²a giÃ¡m Ä‘á»‘c tháº©m, vá»£ chá»“ng chá»‹ Háº±ng Ä‘Ã£ khÃ´ng chá»©ng minh Ä‘Æ°á»£c ráº±ng ká»ƒ tá»« sau khi dá»�n vá»� á»Ÿ táº¡i pháº§n nhÃ  mua thÃ¬ vá»£ chá»“ng chá»‹ Háº±ng Ä‘Ã£ giao tiá»�n nhÆ°ng vá»£ chá»“ng Ã´ng KhoÃ¡t khÃ´ng chá»‹u nháºn tiá»�n; do váºy, lá»—i hoÃ n toÃ n thuá»™c vá»� vá»£ chá»“ng chá»‹ Háº±ng vÃ  yÃªu cáº§u há»§y bá»� há»£p Ä‘á»“ng mua bÃ¡n cá»§a vá»£ chá»“ng Ã´ng KhoÃ¡t lÃ  cÃ³ cÆ¡ sá»Ÿ. TÃ²a giÃ¡m Ä‘á»‘c tháº©m káº¿t luáºn viá»‡c TÃ²a sÆ¡ tháº©m vÃ  phÃºc tháº©m bÃ¡c yÃªu cáº§u cá»§a vá»£ chá»“ng Ã´ng KhoÃ¡t vÃ  buá»™c vá»£ chá»“ng Ã´ng KhoÃ¡t tiáº¿p tá»¥c thá»±c hiá»‡n há»£p Ä‘á»“ng lÃ  khÃ´ng há»£p tÃ¬nh, há»£p lÃ½, khÃ´ng Ä‘áº£m báº£o quyá»�n lá»£i chÃnh Ä‘Ã¡ng cá»§a vá»£ chá»“ng Ã´ng KhoÃ¡t. TÃ²a giÃ¡m Ä‘á»‘c tháº©m quyáº¿t Ä‘á»‹nh há»§y báº£n Ã¡n phÃºc tháº©m Ä‘á»ƒ xÃ©t xá» láº¡i theo hÆ°á»›ng há»§y há»£p Ä‘á»“ng mua bÃ¡n nhÃ , náº¿u vá»£ chá»“ng Ã´ng KhoÃ¡t Ä‘á»“ng Ã½ tráº£ cho chá»‹ Háº±ng khoáº£n tiá»�n phÃ trÆ°á»›c báº¡ thÃ¬ cháº¥p nháºn.

TÃ³m táº¯t báº£n Ã¡n sá»‘ 60 (Báº£n Ã¡n sá»‘ 451/2006/DSPT ngÃ y 29/09/2006 cá»§a TAND tá»‰nh VÄ©nh Long):

            VÃ o nÄƒm 2004, Ã´ng Ä�iá»‡p vÃ  Ã´ng Anh, bÃ  ChÃ³i kÃ½ há»£p Ä‘á»“ng chuyá»ƒn nhÆ°á»£ng quyá»�n sá» dá»¥ng Ä‘áº¥t vá»›i giÃ¡ 130 triá»‡u Ä‘á»“ng. Viá»‡c chuyá»ƒn nhÆ°á»£ng Ä‘Ã£ Ä‘Æ°á»£c UBND huyá»‡n cháº¥p nháºn. Tuy nhiÃªn, qua xÃ¡c minh thÃ¬ bÃªn mua lÃ  Ã´ng Ä�iá»‡p chÆ°a tráº£ toÃ n bá»™ tiá»�n mua. Theo TÃ²a Ã¡n, do Ã´ng Ä�iá»‡p khÃ´ng hoÃ n thÃ nh nghÄ©a vá»¥ thanh toÃ¡n theo há»£p Ä‘á»“ng Ä‘Ã£ cam káº¿t nÃªn Ã´ng Anh Ä‘á»� nghá»‹ há»§y bá»� há»£p Ä‘á»“ng chuyá»ƒn nhÆ°á»£ng quyá»�n sá» dá»¥ng Ä‘áº¥t lÃ  cÃ³ cÄƒn cá»© phÃ¡p luáºt theo khoáº£n 1 Ä�iá»�u 425 BLDS.

Ã� nghÄ©a cá»§a hai báº£n Ã¡n: 

Ä�á»‘i vá»›i há»£p Ä‘á»“ng mua bÃ¡n theo phÃ¡p luáºt dÃ¢n sá»±, náº¿u bÃªn mua khÃ´ng thá»±c hiá»‡n nghÄ©a vá»¥ thanh toÃ¡n thÃ¬ bÃªn bÃ¡n cÃ³ quyá»�n há»§y bá»� há»£p Ä‘á»“ng.

BÃ¬nh luáºn cá»§a tÃ¡c giáº£:

            BLDS 2005 cÃ³ má»™t sá»‘ quy Ä‘á»‹nh vá»� kháº£ nÄƒng há»§y bá»� há»£p Ä‘á»“ng do má»™t bÃªn khÃ´ng thá»±c hiá»‡n Ä‘Ãºng nghÄ©a vá»¥ cá»§a mÃ¬nh.

            Trong pháº§n chung liÃªn quan Ä‘áº¿n há»£p Ä‘á»“ng, theo Ä�iá»�u 417 BLDS 2005 (tÆ°Æ¡ng á»©ng vá»›i Ä�iá»�u 413 BLDS 1995): â€œTrong há»£p Ä‘á»“ng song vá»¥, khi má»™t bÃªn khÃ´ng thá»±c hiá»‡n nghÄ©a vá»¥ cá»§a mÃ¬nh do lá»—i cá»§a bÃªn kia thÃ¬ cÃ³ quyá»�n yÃªu cáº§u bÃªn kia váº«n pháº£i thá»±c hiá»‡n nghÄ©a vá»¥ Ä‘á»‘i vá»›i mÃ¬nh hoáº·c há»§y bá»� há»£p Ä‘á»“ng vÃ  yÃªu cáº§u bá»“i thÆ°á»�ng thiá»‡t háº¡iâ€�. NhÆ° váºy, má»™t bÃªn cÃ³ thá»ƒ há»§y bá»� há»£p Ä‘á»“ng song vá»¥ nhÆ°ng pháº£i vá»›i má»™t sá»‘ Ä‘iá»�u kiá»‡n. Thá»© nháº¥t, Ä‘Ã¢y lÃ  há»£p Ä‘á»“ng song vá»¥ vÃ  cáº£ hai báº£n Ã¡n nÃ y Ä‘á»�u lÃ  há»£p Ä‘á»“ng chuyá»ƒn nhÆ°á»£ng cÃ³ Ä‘á»�n bÃ¹ nÃªn Ä‘iá»�u kiá»‡n nÃ y Ä‘Æ°á»£c thá»�a mÃ£n. Thá»© hai, má»™t bÃªn khÃ´ng thá»±c hiá»‡n do lá»—i bÃªn kia thÃ¬ bÃªn khÃ´ng thá»±c hiá»‡n Ä‘Æ°á»£c cÃ³ quyá»�n há»§y bá»� há»£p Ä‘á»“ng. á»ž báº£n Ã¡n sá»‘ 59, vá»£ chá»“ng Ã´ng KhoÃ¡t muá»‘n há»§y bá»� há»£p Ä‘á»“ng. NhÆ° váºy, Ä‘á»ƒ Ã¡p dá»¥ng Ä‘iá»�u khoáº£n nÃ y, chÃºng ta pháº£i chá»©ng minh lÃ  vá»£ chá»“ng Ã´ng KhoÃ¡t khÃ´ng thá»±c hiá»‡n Ä‘Æ°á»£c nghÄ©a vá»¥ cá»§a mÃ¬nh do lá»—i cá»§a vá»£ chá»“ng chá»‹ Háº±ng. Tuy nhiÃªn, Ä‘Ã¢y lÃ  há»£p Ä‘á»“ng mua bÃ¡n mÃ  bÃªn bÃ¡n Ä‘Ã£ giao tÃ i sáº£n nÃªn Ä‘iá»�u kiá»‡n thá»© hai khÃ´ng thá»�a mÃ£n. NhÆ° váºy, Ä�iá»�u 417 khÃ´ng Ä‘Æ°á»£c Ã¡p dá»¥ng Ä‘á»‘i vá»›i hoÃ n cáº£nh cá»§a Ã´ng KhoÃ¡t mÃ  chÃºng ta Ä‘ang nghiÃªn cá»©u.

            Trong pháº§n há»£p Ä‘á»“ng thÃ´ng dá»¥ng, BLDS cÅ©ng cÃ³ nhá»¯ng quy Ä‘á»‹nh cho phÃ©p há»§y bá»� há»£p Ä‘á»“ng khi má»™t bÃªn vi pháº¡m nghÄ©a vá»¥ cá»§a mÃ¬nh. Cháº³ng háº¡n, theo khoáº£n 3 Ä�iá»�u 550 vá»� há»£p Ä‘á»“ng gia cÃ´ng:â€�Trong trÆ°á»�ng há»£p sáº£n pháº©m khÃ´ng Ä‘áº£m báº£o cháº¥t lÆ°á»£ng mÃ  bÃªn Ä‘áº·t gia cÃ´ng Ä‘á»“ng Ã½ nháºn sáº£n pháº©m vÃ  yÃªu cáº§u sá»a chá»¯a nhÆ°ng bÃªn nháºn gia cÃ´ng khÃ´ng thá»ƒ sá»a chá»¯a Ä‘Æ°á»£c trong thá»�i háº¡n Ä‘Ã£ thá»�a thuáºn thÃ¬ bÃªn Ä‘áº·t gia cÃ´ng cÃ³ quyá»�n há»§y bá»� há»£p Ä‘á»“ng vÃ  yÃªu cáº§u bá»“i thÆ°á»�ng thiá»‡t háº¡iâ€�. Tuy nhiÃªn, Ä‘á»‘i vá»›i há»£p Ä‘á»“ng mua bÃ¡n, â€œÄ�iá»�u Ä‘Ã¡ng chÃº Ã½ lÃ  luáºt khÃ´ng thá»«a nháºn quyá»�n há»§y há»£p Ä‘á»“ng cá»§a ngÆ°á»�i bÃ¡n trong trÆ°á»�ng há»£p ngÆ°á»�i mua khÃ´ng tráº£ tiá»�n muaâ€�[bookmark: _ftnref1][1].

            Trong pháº§n chung liÃªn quan Ä‘áº¿n há»£p Ä‘á»“ng, BLDS cÃ²n má»™t quy Ä‘á»‹nh cho phÃ©p má»™t bÃªn há»§y bá»� há»£p Ä‘á»“ng khi bÃªn kia cÃ³ vi pháº¡m. Ä�Ã³ lÃ  khoáº£n 1 Ä�iá»�u 425 BLDS nÄƒm 2005 (tá»©c khoáº£n 1 Ä�iá»�u 429 BLDS 1995). Cá»¥ thá»ƒ lÃ : â€�Má»™t bÃªn cÃ³ quyá»�n há»§y bá»� há»£p Ä‘á»“ng vÃ  khÃ´ng pháº£i bá»“i thÆ°á»�ng thiá»‡t háº¡i khi bÃªn kia vi pháº¡m há»£p Ä‘á»“ng lÃ  Ä‘iá»�u kiá»‡n há»§y bá»� mÃ  cÃ¡c bÃªn Ä‘Ã£ thá»�a thuáºn hoáº·c phÃ¡p luáºt cÃ³ quy Ä‘á»‹nhâ€�. NhÆ° váºy, má»™t bÃªn cÃ³ thá»ƒ há»§y bá»� há»£p Ä‘á»“ng khi thá»�a mÃ£n má»™t sá»‘ Ä‘iá»�u kiá»‡n.

            Thá»© nháº¥t, bÃªn kia â€œvi pháº¡m há»£p Ä‘á»“ngâ€�. Trong hai báº£n Ã¡n Ä‘ang Ä‘Æ°á»£c xem xÃ©t, TÃ²a Ã¡n Ä‘á»�u xÃ¡c Ä‘á»‹nh bÃªn mua chÆ°a thá»±c hiá»‡n toÃ n bá»™ nghÄ©a vá»¥ thanh toÃ¡n, do váºy Ä‘iá»�u kiá»‡n nÃ y Ä‘Ã£ thá»�a mÃ£n.

            Thá»© hai, vi pháº¡m há»£p Ä‘á»“ng lÃ  Ä‘iá»�u kiá»‡n há»§y bá»� mÃ  cÃ¡c bÃªn Ä‘Ã£ â€œthá»�a thuáºnâ€� hoáº·c â€œphÃ¡p luáºt cÃ³ quy Ä‘á»‹nhâ€�. Trong hai báº£n Ã¡n nÃ y, chÃºng ta khÃ´ng tháº¥y thá»ƒ hiá»‡n cÃ¡c bÃªn thá»�a thuáºn vá»� viá»‡c há»§y bá»� vÃ  chÃºng ta cÅ©ng Ä‘Ã£ kháº³ng Ä‘á»‹nh ráº±ng phÃ¡p luáºt dÃ¢n sá»± hiá»‡n hÃ nh khÃ´ng cÃ³ quy Ä‘á»‹nh vá»� trÆ°á»�ng há»£p bÃªn bÃ¡n Ä‘Æ°á»£c há»§y bá»� há»£p Ä‘á»“ng khi bÃªn mua khÃ´ng thá»±c hiá»‡n nghÄ©a vá»¥ thanh toÃ¡n. NhÆ° váºy, nhÃ¬n tá»« gÃ³c Ä‘á»™ vÄƒn báº£n, chÃºng ta khÃ´ng cÃ³ cÆ¡ sá»Ÿ Ä‘á»ƒ há»§y bá»� hai há»£p Ä‘á»“ng trong hai vá»¥ viá»‡c trÃªn.

            CÃ¡ch Ä‘iá»�u chá»‰nh trÃªn cá»§a BLDS vá»� váº¥n Ä‘á»� há»§y bá»� há»£p Ä‘á»“ng biá»ƒu lá»™ má»™t sá»‘ báº¥t cáºp:

            Thá»© nháº¥t, trong pháº§n chuyÃªn biá»‡t vá»� má»™t sá»‘ há»£p Ä‘á»“ng thÃ´ng dá»¥ng, BLDS cÃ³ quy Ä‘á»‹nh nhá»¯ng trÆ°á»�ng há»£p Ä‘Æ°á»£c phÃ©p há»§y bá»� há»£p Ä‘á»“ng. Song, nhá»¯ng quy pháº¡m nÃ y khÃ´ng Ä‘áº§y Ä‘á»§, má»™t sá»‘ vi pháº¡m cÃ³ thá»ƒ dáº«n Ä‘áº¿n há»§y há»£p Ä‘á»“ng nhÆ°ng khÃ´ng Ä‘Æ°á»£c quy Ä‘á»‹nh nhÆ° trÆ°á»�ng há»£p bÃªn mua khÃ´ng thá»±c hiá»‡n nghÄ©a vá»¥ thanh toÃ¡n nhÆ° chÃºng ta Ä‘ang nghiÃªn cá»©u. á»ž Ä‘Ã¢y, trÃªn gÃ³c Ä‘á»™ vÄƒn báº£n, chÃºng ta khÃ´ng thá»ƒ cho phÃ©p há»§y bá»� há»£p Ä‘á»“ng vÃ¬ Ä‘á»‘i vá»›i nhá»¯ng vi pháº¡m há»£p Ä‘á»“ng nÃ y, viá»‡c há»§y bá»� khÃ´ng cÃ³ quy Ä‘á»‹nh cá»§a phÃ¡p luáºt.

            Thá»© hai, BLDS chá»‰ cÃ³ nhá»¯ng quy Ä‘á»‹nh cho phÃ©p há»§y bá»� Ä‘á»‘i vá»›i má»™t sá»‘ há»£p Ä‘á»“ng dÃ¢n sá»± thÃ´ng dá»¥ng. Ä�á»‘i vá»›i há»£p Ä‘á»“ng dÃ¢n sá»± khÃ´ng thÃ´ng dá»¥ng, chÃºng ta cÅ©ng khÃ´ng cÃ³ quy pháº¡m cá»¥ thá»ƒ cho phÃ©p há»§y bá»� há»£p Ä‘á»“ng. Do váºy, chÃºng ta cÅ©ng khÃ´ng thá»ƒ há»§y nhá»¯ng há»£p Ä‘á»“ng nÃ y vÃ¬ theo BLDS, chá»‰ Ä‘Æ°á»£c há»§y bá»� há»£p Ä‘á»“ng khi â€œphÃ¡p luáºt cÃ³ quy Ä‘á»‹nhâ€�. ChÃºng ta tháº¥y cÃ¡ch Ä‘iá»�u chá»‰nh nÃ y cá»§a BLDS táº¡o ra lá»— há»•ng hay Ä‘iá»ƒm trá»‘ng phÃ¡p lÃ½ Ä‘á»‘i vá»›i má»™t sá»‘ trÆ°á»�ng há»£p vi pháº¡m há»£p Ä‘á»“ng.

            Tuy nhiÃªn, máº·c dÃ¹ cÃ¡c bÃªn khÃ´ng cÃ³ thá»�a thuáºn vÃ  khÃ´ng cÃ³ quy Ä‘á»‹nh cá»¥ thá»ƒ vá»� viá»‡c há»§y bá»� há»£p Ä‘á»“ng dÃ¢n sá»±, trong thá»±c táº¿, TÃ²a Ã¡n váº«n cháº¥p nháºn há»§y bá»� khi cÃ³ vi pháº¡m. Hai báº£n Ã¡n Ä‘Æ°á»£c nÃªu á»Ÿ Ä‘Ã¢y khÃ´ng pháº£i lÃ  hai báº£n Ã¡n duy nháº¥t cháº¥p nháºn cho há»§y bá»� há»£p Ä‘á»“ng dÃ¢n sá»± khi bÃªn mua khÃ´ng thá»±c hiá»‡n Ä‘áº§y Ä‘á»§ nghÄ©a vá»¥ thanh toÃ¡n cho dÃ¹ cÃ¡c bÃªn khÃ´ng cÃ³ thá»�a thuáºn vÃ  phÃ¡p luáºt khÃ´ng quy Ä‘á»‹nh cá»¥ thá»ƒ vá»� viá»‡c há»§y bá»� nÃ y.

            Luáºt thÆ°Æ¡ng máº¡i 2005 cÃ³ quy Ä‘á»‹nh vá»� há»§y bá»� há»£p Ä‘á»“ng nhÆ°ng cÃ¡ch quy Ä‘á»‹nh viá»‡c cho phÃ©p há»§y bá»� há»£p Ä‘á»“ng ráº¥t khÃ¡c phÃ¡p luáºt dÃ¢n sá»±. Theo khoáº£n 4, Ä�iá»�u 312 Luáºt thÆ°Æ¡ng máº¡i 2005:â€�Trá»« cÃ¡c trÆ°á»�ng há»£p miá»…n trÃ¡ch nhiá»‡m quy Ä‘á»‹nh táº¡i Ä�iá»�u 294 cá»§a Luáºt nÃ y, cháº¿ tÃ i há»§y bá»� há»£p Ä‘á»“ng Ä‘Æ°á»£c Ã¡p dá»¥ng trong cÃ¡c trÆ°á»�ng há»£p sau Ä‘Ã¢y: a) Xáº£y ra hÃ nh vi vi pháº¡m mÃ  cÃ¡c bÃªn Ä‘Ã£ thá»�a thuáºn lÃ  Ä‘iá»�u kiá»‡n Ä‘á»ƒ há»§y bá»� há»£p Ä‘á»“ng; b) Má»™t bÃªn vi pháº¡m cÆ¡ báº£n nghÄ©a vá»¥ há»£p Ä‘á»“ngâ€�. Tá»« quy Ä‘á»‹nh trÃªn, chÃºng ta cÃ³ má»™t sá»‘ nháºn xÃ©t sau: CÄƒn cá»© Ä‘á»ƒ há»§y bá»� há»£p Ä‘á»“ng Ã¡p dá»¥ng cho táº¥t cáº£ cÃ¡c há»£p Ä‘á»“ng thÆ°Æ¡ng máº¡i chá»© khÃ´ng giá»›i háº¡n á»Ÿ má»™t há»£p Ä‘á»“ng thÆ°Æ¡ng máº¡i thÃ´ng dá»¥ng nÃ o; chá»‰ cáº§n má»™t bÃªn vi pháº¡m cÆ¡ báº£n há»£p Ä‘á»“ng lÃ  bÃªn kia Ä‘Æ°á»£c quyá»�n há»§y bá»� há»£p Ä‘á»“ng thÆ°Æ¡ng máº¡i cho dÃ¹ há»£p Ä‘á»“ng nÃ y lÃ  há»£p Ä‘á»“ng gÃ¬. CÃ¡ch quy Ä‘á»‹nh nÃ y ráº¥t khÃ¡c phÃ¡p luáºt dÃ¢n sá»±: PhÃ¡p luáºt dÃ¢n sá»± chá»‰ Ä‘Æ°a ra cÄƒn cá»© Ä‘á»ƒ há»§y bá»� há»£p Ä‘á»“ng trong má»™t sá»‘ trÆ°á»�ng há»£p chuyÃªn biá»‡t cÃ²n Luáºt thÆ°Æ¡ng máº¡i Ä‘Æ°a ra cÄƒn cá»© Ä‘á»ƒ há»§y bá»� há»£p Ä‘á»“ng vá»›i tÃnh khÃ¡i quÃ¡t cao nÃªn cho phÃ©p há»§y bá»� báº¥t ká»³ há»£p Ä‘á»“ng nÃ o. CÃ¡ch Ä‘iá»�u chá»‰nh nÃ y sáº½ cho phÃ©p há»§y bá»�, cháº¥m dá»©t há»£p Ä‘á»“ng khi cÃ¡c quy pháº¡m Ä‘iá»�u chá»‰nh há»£p Ä‘á»“ng thÃ´ng dá»¥ng khÃ´ng Ä‘áº§y Ä‘á»§ hoáº·c khi há»£p Ä‘á»“ng bá»‹ vi pháº¡m khÃ´ng pháº£i lÃ  há»£p Ä‘á»“ng thÃ´ng dá»¥ng mÃ  phÃ¡p luáºt cÃ³ Ä‘á»� cáºp. CÃ¡ch quy Ä‘á»‹nh cÃ³ tÃnh khÃ¡i quÃ¡t cao cá»§a Luáºt thÆ°Æ¡ng máº¡i nÃªn Ä‘Æ°á»£c Ã¡p dá»¥ng Ä‘á»‘i vá»›i phÃ¡p luáºt dÃ¢n sá»±.

            NhÆ° váºy, vá»›i hÆ°á»›ng Ä‘i nhÆ° trÃªn cá»§a thá»±c tiá»…n xÃ©t xá» mÃ  chÃºng ta cÃ³ thá»ƒ coi Ä‘Ã£ trá»Ÿ thÃ nh â€œÃ¡n lá»‡â€�, TÃ²a Ã¡n Ä‘Ã£ lÃ m cho phÃ¡p luáºt dÃ¢n sá»± Viá»‡t Nam gáº§n gÅ©i vá»›i phÃ¡p luáºt thÆ°Æ¡ng máº¡i Viá»‡t Nam vÃ  vá»›i má»™t sá»‘ há»‡ thá»‘ng phÃ¡p luáºt hiá»‡n Ä‘áº¡i liÃªn quan Ä‘áº¿n viá»‡c há»§y bá»� há»£p Ä‘á»“ng khi cÃ³ vi pháº¡m nghiá»‡m trá»�ng. â€œÃ�n lá»‡â€� nÃªn Ä‘Æ°á»£c cháº¥p nháºn do háº¡n cháº¿ cá»§a hoáº¡t Ä‘á»™ng xÃ¢y dá»±ng phÃ¡p luáºt khi Ä‘iá»�u chá»‰nh váº¥n Ä‘á»� há»§y há»£p Ä‘á»“ng do cÃ³ vi pháº¡m. Trong tÆ°Æ¡ng lai, khi sá»a Ä‘á»•i BLDS thÃ¬ nÃªn â€œluáºt hÃ³aâ€� Ã¡n lá»‡ nÃ y Ä‘á»ƒ thá»±c tiá»…n cÃ³ cÆ¡ sá»Ÿ vÄƒn báº£n phÃ¡p lÃ½ nháº±m giáº£i quyáº¿t váº¥n Ä‘á»� há»§y bá»� há»£p Ä‘á»“ng do cÃ³ vi pháº¡m.
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